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I N THE 
Supreme Court of Appeals of Virginia 
AT RICH MOND 
Record No. 4066 
VIRGL\'IA: 
In the Supreme Court of Appeals held at the Court-Library 
Building in the City of Richmond on Thursday the 9th dny of 
October, 1952. 
KRAMER BROTHERS co:MP ANY, 
against 
Appellant, 
BERTHA ELIZABETH PO-WERS, ADMI~ ISTRATRIX 
&c., Appelleo::;. 
From the Circuit Court of tbe City of K orfolk. 
Upon the p etition of Kramer Brothers Company, a North 
Carolina corporation, an appeal is awarded it from a decree 
entered by the Ci rcuit Court of the City of Norfolk on the 
18th clay of June, 1952, in a certain chancery canse then ther~-
in..depending, wherein Bertha E lizabeth Powers, administra-
trix of the estate of Cromwell Brnce Powers, deceased, ,\·as 
plaintiff and the said petitioner and others were defendan ts, 
~J.pon the petitionet, or some one for it, entering into bond 
with sufficient surety before the clerk of tl1e said circuit conrt 
in the penalty of three hundred dollar s w ith condition as iJ.:io 
law directs. 
Supreme Court of Appeals of Virginia. 
RECORD 
• • • • • 
F iled 7-31-52. 
W.R. HANCK E L, Clerk. 
NOTICE OF APPEAL OF KRAMER BROTHERS 
COMPANY AND ASSIGN1IENT OF ERROR. 
Kram er Brotllers Company gives notice of appeal in the 
aho,·e entitled cause aud that it will apply for an appeal and 
supersedeas. 
ASS1G K1IEKT OF ERROR. 
The said Kramer Brothers Company assigns the following 
error of the Circuit Court, to-wit : 
That the Circuit Court erred in sustaining the excep tion of 
·w. H. Ferebee to the re1>ort of the Commissioner in Chancery 
l1oldiug that the said ·w. IT. :F'erebee was personally indebted 
to Kramer Brothers Company in the !'mm of $549.10 by rea-
son of his promise to pay for all materials supplied by Kramer 
Brothers Company upon the contract of C. B. 
page :; ~ Power:,; after tlie death of the said O. B. Powers, 
said promise of W. 11. F erebee having been an origi-
nal umlertakiug- not within the statute of frauds. 
• 
• 
KRA)IER BROTHERS CO:\IP ANY 
By BAST\rOOD D. HERBERT 
Counsel. 
• • • • 
• • • • 
BILL OF CO:MPLAI~T. 
Your corn1>lninant, Bertha Elizabetl1 Powers, Executrix of 
t.ht> Estate of Cromwell Brure Po"·crs, deceased, respectfully 
n•1n·cscmts uuto your honor, the following: 
Kramer Brothers Company Y . B . E . Powers, Admx. 
1. That Cromwell Bruce Po"·ers died on the 16th day of 
February, 1951, in the City of X or folk, Virginia, and com-
p la inant, h is widow, qua lifiec1 on sa id est::1 le as Executrix on 
the 20th clay of li eb rua1-:i·, 1951, a certificate of qualification 
being attached IJe reto, an<l made a part hereof marked ex-
hibit A . 
2. That prior to hi s cl ea1h, Cromwell Bruce P owers, who 
was a building contrflC'to r, entered into a con tract with ·w. H. 
Ferebee fo r the const rnction of a dwelling· house on 
page 4 ~ Mancbesle r Avenue, a copy of the contract being 
a ttacbecl hereto wa rked exhibit " B ", and is made 
a part hereof. 
3. That decedent had pa r1 iaJly com pleted cons truction of 
said dwelling l1ouse at the tirn e of his death; a statement of 
account a it exis t (_) cl at the time of bis dea th is attached 
marked exhibi t" C". 
4. U pon 1he representa1 ions of <l0fcnclant W. H. Ferebee 
that there was s ufficient equity i11 the cont r act fo r th e job to 
be complet ed , wi th a surp lns to the estate, ·w. \V. Powers, 
one of th e children of dececle11 t, who is also a builclcr , under-
took to take o,·er the co11tract on behalf of the estate, ancl 
superviF-e completion of the joh ; however, upon comple tion 
of the house there remai11ecl not sufficient money due by said 
Ferebee lo pay off tltc material me11 in full; that thi s 8tate of 
affairs was caused principc11l>· br the failure of Ferebee to 
inform complainnnt a ncl her attorney of hills for material b e, 
Ferebet' bad 1mrclurned , bu t Hot pa icl for; 
Attached hereto aml filed llC'rewith marked exh ibit "D " , 
is a s1a tcmc11t of tlie receipt micl disbursements made by com-
plainant on nccount of thi s contract s ince her decedent 's 
death. There nppNl n; to hC' a deficiency of func.ls to pay the 
material men nnd labor in full. 
5. A ttacb <'cl he reto aml filed herewith is a composite s tc1te-
ment of the E sta te of Crnmwell B ruce Powers, deceaRcd, 
marked exliibi1 "}i.J". 
6. Compla inant bclie,·cs tlrnt. ther e is due the following cl c-
fe11dm1ls the followiug amou11t ~: 
E .·B . Sams ancl Company 
Subject to a eredil of $1,300.00 
paid hy cornpla inant April ~G, 1051 
1Yhitelmrst \\'ilbur Co. 
Building Supplies Corporat ion 
Kramer Bro1hers Co., Inc. 
J . T. LoYitt. Electric Co. 
$1,788.00 
12.00 
819.:H.i 
l,G 1.G~ 
~~J6.30 
Supreme Court of Appeals of Virginia. 
Ra-vmoncl R. Gunter 
page 5 ~ J. C. Law & Son 
Bonney Tile & T errazzo Corp. 
Ro:;·a1 Linoleum all(1 Carpet Co. 
.J. F. R oundtree 
Patsy Y azzanna, Vnzzanna Bros. 
175.00 
209.44 
910.00 
78.00 
36.00 
7 
7. Compla inant has no knowledge of decedent owin,g; Patsy 
Vazzanna the large s um of One Thousand Eight Hundred 
Seventy nnd Ko/ 100 ($1,870.00) Dollnrs claimed by him for 
balance clue fo r lahor pe rformed pr ior to the d eath of de-
cedent, and clei:; ireR that s tr ict p roof of saic1 indebtedness be 
r e(J nircd; compla i11 m1t i s under tbe impression that if any 
balance is owed him, it is a consiclerahl~· smaller amount. 
8. Your comp]ain11nt, th er efor e, aver s that she ]ms in pos-
session a ch eck in the sum of Four Hundred N inetv and 
Ko/ 100 ($+90.00) Dollars t enc1e1wl h)' W. II. F erebee as be-
inµ; in full pay ment of the halnnce d ue hy him under the con-
f ract to the est a I e of Crom\\'ell Bruce Powers, decea sed; be-
fo r e acce11t ing- sa id rheck, yonr compla inant desires a full ac-
r,ounting betwc<'n W. lT. F er0h0e a nd the estnte of C. B. 
Powers, dece11s0d, a 11 cl nn ac<•rt ai 111ne11t of the exnct and cor-
r ed balance cln0 br sni cl ·w. II. }f'erebee to said estate under 
Rn id con tract. · 
Your compla inant th0r0fore p ra~·s tlrnt she may have th e 
nssis tance ancl g-11i cln11re o f tli i::i l ionornhle C'onrt in 1-he prem-
is0s, thn t sh<> llHlY hnve n 1'1111 nrr ount ing- with "\V-. TL Ferebee 
on acconnt of sn i<l C'on t rnrf, ancl t h0 ha lanc0 clnc thereunder 
to the es tat e of r . n. Po\,·N s, ,lN1<'a s('(l, acf' rfai11 f'd and paid , 
ancl tha t the 11 et fu11c1 :-; in he r linnc1s il<' ri,·<'d from said con-
t rnc-t he nppliccl J>l'O rafa in pn)·m cnt of the deht s owed de-
fl'mlant s he r0i11 on H<'COunt of fhe materia ls nncl labor fnr-
ni :--hecl under sai,l l•\,rchN' cmi1rnd ; nnd that a r ensonable 
at torncys fc0 h0 clen C'C'c1 lwr connsel for serv ices in th is suit , 
a nd that shC' mnY h0 clC'c> re<> cl such other furthe r and 
png·e 6 ~ gene rn l r0l ic f i 11 ·the pr0miscs as may he adapted to 
lo tlw nature of the case. 
Plll PPS .,\ xn n. \ YIR, PER .T. R. DA VIS • 
.. \ 1torn<'ys for Bertha Elizabeth Po\\·ers, 
.,\dminis trnt r ix of the E s ta te of Cromwell 
B rnc·e Po\,·cr s, deceasell. 
PHIPPS ~\.XD D .. \.Y1S, p. q . 
• .. • • 
Kramer Brother s Company v. B. E. Powers, .A.dmx. 
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Filed Aug. 15, 1951. 
T. A . ,V. GRAY, D. C. 
ANS-'iVER OF KRAMER BROTHERS COJ'vlP ANY. 
f' fi 
The answer of Krnmer, Brothers Cornpm1y to a bill of com-
plaint filed against it and other s by tl1e said Bertha Elizabeth 
Powers, Administratrix, etc. 
Tl1is respo11 dent, reser v ing to itself tho benefit of all just 
exceptions to said bill of complaint, for answer thereto, or so 
much thereof as it i s material it should answer, answers and 
says : 
(1) That it is a cor po ration orp:anized m1d existing under 
the laws of the State of North Carolina, with authority to do 
business in the St:-1te of Virginia . 
(2) That i t nei ther admits nor denies t l1e allegations set 
forth in sa id bill of complaint except in so far as Paragraph 
(6) contains a statemen t of the amount due to the said 
Kramer Brothers Company as a result of 111 at-c rials furnished 
to Cromwell Bruce Power s in bis lifetime a nd to his estat e 
and ,V. n. Ferebee after the death of the said 
p age 14 ~ Powers for the construction of the house on Man-
chester A venue for ·w. II. Ferebee, ·whi ch sum of 
$] ,681.68 as set forth thereiil is the correct amount due and 
owi11g to this dofcnclant. This defendant a\'ers that as to the 
a hove irnlebteclness it shou lcl sl1a re in tlie n::;i:,cts of the Estate 
of the said Cr omwell Bruce P owers e<Jua lly ·with all other 
cr editors. 
And in fmther a11swer t.o the al1eg-ations containccl in sa icl 
bill of complaint, this defem1ant alleges ilrnt upon t:he death 
of the snicl Crnmwell Brnce Po-wers 011 Fehruary 16, 1951, it 
had furniid1ed only a portion of tl10 mnterials repres<?nted b)..,. 
it. claim of $1,681.68, and was clonhi f11l if it shonld supply the 
balance ol' saicl order; that the sa ic.1 W . JI. Ferebee thereupo11 
represent ed to this defcndm1t tliat there were ample funcls 
.due the li:stnte or the sai cl Cromwell Bruce Pm\'crs to pay all 
labor and material in full; that the said representations of 
th e said W. H . Ferebee induced this defendnnt to furnish said 
materinls; that when said representat ions wer e made t l1e said 
W. H. Ferebee knew, or should have known, that tl1ere wRs 
not a suflicient balance due the Estate of tho said Cromwell 
Supreme Court of Appeals of Virginia. 
Bruce Power s to complete said contr act and pay all material 
and labor in full; that this defendant in acting upon said state-
ments of W. H. Ferebee has been damaged to the extent of 
lhe value of the materials furnished from and after the death 
of the said Cromwell Bruce P owers, and claims that the said 
·w. H. Ferebee is personally liable to it fo r the amount of said 
material supplied to the Estate of Powers at his instance and 
request. 
• 
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KRAMER BROTHERS COUP A:NY 
By EASTWOOD D. HERBERT 
Of Counsel. 
• • • • 
• • • 
F iled Aug. 15, 1951. 
T. A. W. GRAY, D. C. 
MOTION OF KRAMER BROTIJFiRS C01IPANY 
TO FILE CROSS-BILL. 
Kramer Brothers Company, a corporation organized and 
existing under the ]mys of tl1e State of )forth Carolina, with 
authority to do business in the State of Virginia. moves the 
Court for leave to file its cross-bill against'W. H. Ferebee, 
one of the defendants in this cause. 
KRA l\fER BROTTIF,RS CO:\IP ANY 
By EASTWOOD D. HERBERT 
Of Counsel. 
• • • • • 
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For Demurrer to the answer filed in lhis catrne h, Kramer 
Brother Company, hy their Counsel, Finstwood D: IIerbert, 
against -w. II. Ferebee, the named defendant says : 
That the saic.l answer is not sufficient in law: , I 
Kramer Brother s Company v. B. E . Powers, .A.dm:s:. 
1. For that t he sa id answer shows the claim asserted is 
against W. II. Ferebee a defendant, and not against the in-
dependent co11t ractor, Cromwell Bruce Powers and bis ex-
ecu trix, and those fam ili a r with the affairs of Cronrn·ell Bruce 
Powers, deceased. 
2. For that ,V. II. F erebee, tl1e per son against whom a 
c1a im is acl vance<1, never en tc red in to a co11 t r act for mater ia ls 
with Kramer Bl'others Compmr:·, nor e\·er signed a \\Tiling· 
promisug to answer for the debts of another, with whom 
,V. H. Ferebee ncYer had any business transactions nor ever 
bad any occasion to make m1i· r epr esentations walitever. 
·w. TT. FERF:BEE 
By GARRETT BAXTER, p. d. 
GARRETT BAXTER , p . d. 
Aug ust 27, 1951. 
• • • 
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The answer of ,Y. TT. F 0r0h00 to the cr oss bil l in tbc from 
of an answer filed hy Kramer Bortliers Company, a corpora-
t ion. 
The respondent, r0se l'ving· to himself anc1 saying the henc-
:fits of the clC'nrn n:er previonsl:,, filed in the above en t itl etl 
cause, to the ans·wcr filed hy K ramer Bortl1ers Company 
(meaning- Kramer Barthen; Company, Incorporated) which 
demurrer W. 1 f. F erebee docs not waive lw filing this replica-
t ion and answer to the saic1 nnswer, in the form of a C'l'O . s 
b ill, snys that lie posifo·ely denies the allegation containC'C1 
ill sa icl cross h ill, ill 1he fro111, of nn answc l', to the effect thnt 
he, the said -w. II. l1'crebee, n' pr(lc:;cnicd to Kramer Brothers 
I ncorporated, that there wns nmple func1s clne the estate of 
th~ deceased C'romwcll Bntc•c Powers, to ])HY all labor :mcl 
nrnterinls in full, and that 110, thr said \\". II. FrC'rebt>e ill-
clncccl ihe said Kramer Brothers Inc. to fo1isb ilte snppli0s 
::_ind labor ner·esary to complete the job under contract with 
vV. l r. F'crebeo . 
.And it is a fact thnt Krarnrr Brothers Cornpan~·, Inr ., it-
self, clcnies the said allegation hy presenrc nt a meet ing- in 
setil0rncnt of a 11 saicl claims, whielt claims lrn ve been pa id . 
.And now hm·ing answered nnd repiled to said answ·er and 
Supreme Court of Appeals of Virginia. 
cross bill, be, VI. H. Frerbe<' prnys that he may be dismissed 
with his proper cos ts in the behalf expended. 
Given under my band the 30 day of August, 1951. 
GARRETT BAXTER, p . d. 
• • 
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DECREE. 
W. H. FEREBEE 
1005 }Iancbcs ter Ave. 
• 
* 
This cause came on thi s clay to be heard upon the bill of 
compla int nncl c:xhihits filed !herewith, upon the answers of 
Pats>· Vazzmma, trading- as Ynzznnna Brother s, K B. Sams, 
t rading as E. B. Snms ancl Compal\\·, Bnildinp; Supplies Cor-
poration, Krnmer Brothe rs Company, Inrorporntecl, Bonney 
Tile ancl Ten azzo Corpo rnt ion, m1cl W. TT. Ferebee, defend-
ants, upon the hill tnken for confessed as to all other defend-
ants and was a rp;ned b~· counsel. 
Upon consideration wllcr00f, the court cloth ncljudge, order 
and decree that this cause be and the same herebv i s r eferred 
to T. J. Amclson, E sq., one of tbc commissioner s of this court, 
Kho is directed to take, stale ancl r eport to the cour t, the fol-
lowing : 
1. ·whether or not all necessary parties arc before the court 
herein . 
2. An accounting of the estate of Cromwell Bruce Powers, 
deceased, nnd an Recount ing of the receipts and disburse-
ments r esulting from the coustruction contract of W. H. 
Ferebee, 1005 Manchester A venue, Norfolk, Virginia, nnd the 
halance due hv the said Ferebee to the said estnte and ascer-
tainment of ti1e net assets nYailable for creditor s of the sFJid 
c~tate and in this cause. 
3. The conect amount owed bv the estate of Cromwell 
Bruce Powcn,, deccasecl , to Patsy Vazzanna, t r ading a l'! 
Vazz:1nna Brothers . 
page 20 r 4. The per sonal indebtedness, if any, of W. H. 
Ferebee to Kn1mcr Bl'otbers Company, Incorpo-
rated. 
Kramer Brothers Company v. B. E. Powers, Admx. 
5. Who are the creditors of the estate of Cromwell Bruce 
Powers, deceased, and the order of their priorities. 
6. Any other matter deeµied-p-er~inent by the commissioner 
or that he may be reques,t'ed by any of the parties to this pro ... 
ceeding to report. . .,.. - . 
En~er Oct. 9, '51. 
~- - C.H.J. 
page 21 ~ 
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ORDER. 
On motion of Kramer Brothers Company, leave is hereby 
granted to file its cross-bill against W. H. Ferebee, and the 
same is ordered filed, the demurrer and ans,ver heretofore 
filed by W. H. Ferebee to apply to said cross-bill. 
page 22 ~ (on back) 
Enter Jan. 21st, 52. 
C.H.J. 
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Filed 1-21-52. 
VIRGINIA MANNING, D. C. 
CROSS-.BILL OF KRAMER BROTHERS COMP ANY 
AGAINST W. H. FEREBEE 
To the Honorable Clyde H. Jacob, Judge of the said Court: 
~ 
Kramer Brothers Company, a corporation, one of the qe,.. 
fendants in the above entitled cause, sets forth the following 
~_laim against W. H. Ferebee, a defendant therein: 
(1) That heretofore, to-wit, on the 15th day of August, 
1951, the said Kramer Brothers Company :filed· in this cause 
an answer to the bill of complaint, which answer contained 
certain allegations with respe9t to the personal liability to 
Supreme Court of Appeals of Virginia. 
it of W. H. Ferebee, likewise a defendant to said cause; that 
the said Kramer Brothers Company at the same time filed, 
. in vacation, notice of its motion to file said cross-bill on the 
! 25th day of August, 1951, but the same was, by oversight, not 
filed on the 25th day of Aug·ust, 1951, nor has the 
page 24 ~ same been filed to this date, except in so far as the 
allegations contained in the answer set forth the 
nature of said cross-bill. 
(2) That notwithstanding the fact that said cross-bill was j 
not filed, the said vV. H.. F·ere bee, by counsel, filed herein a de-
murrer to said cross-bill and an answer thereto; that there-
after, when a decree of reference was entered herein, there 
was stated among the inquiries directed to the Commissioner 
in Chancery, the following: 
''4. The personal indebtedness, if any,. of W. H. Ferebee 
to Kramer Brothers Company, Incorporated", 
and evidence upon said claim was heard by the said Commis-
sioner in Chancery. 
WHEREFORE, the said Kramer Brothers Company doth 
hereby pray the Court that the allegations set forth in the 
answer heretofore filed be construed as a cross-bill· against 
the said W. H. Ferebee, and that the Court may enter herein a 
judgment against the said W. H. F'erebee in favor of Kramer 
Brothers Company for the amount shown by the evidence to 
have been furnished at his request and -in response to his rep-
resentations to it, to-wit, the sum of Eleven Hundred, 
Seventy-two Dollars and Ten Cents ($1,172.10). 
• 
page 25 }. 
Filed 4/7 /52 .. 
KRAMER BROTHERS COMP ANY 
By EASTWOOD D. HERBERT 
Of .Counsel. 
• • 
• • • 
W.R. HANCKEL, Clerk.. 
Kramer Brothers Company ·v. R. E. Powers, Admx. 
REPORT OF COMMISSIONER IN CHANCERY. 
To the Honorable Clyde ~_..Jacob, Judge of aforesaid Court: 
The undersigned, in pursuance of a Decretal Order entered 
in the above entitled cause ·on Octoher 9, 1951, as one of the 
Commissionei·s in Chancery for this Court, proceeded on 
November 27, 1951, at 10:00:o'clock A. M., in the Library of 
V-the· Norfolk-Portsmouth Bar Association, Norfolk, Virginia:, 
to take testimony in order to execute the inquiries propounded 
in said Decretal Order. 
The taking of testimony was continued to the same place 
on J·anuary 17, 1952, and then to February 26, 1952, at which 
time the taking of testimony was completed. 
The Bill of Complaint was taken for confessed as to all de-
fendants excepting, vV. H. Ferebee, who was represented by 
Garrett Baxter, Kramer Brothers Company, Inc., who was 
represented by Eastwood D. Herbert, Patsy Vazzanna, ·who 
was represented by Fred ,v. Richter, and E. _B: Sams, who 
was represented by Tiffany and Tiffany. Phipps and Davis 
appeared as Counsel for the complainant and the defendant 
W/ ·w. Powers. Henry Jarvis of the firm of Ashburn, Age-
lasto and Sellers, appeared for the Building Supplies Corpo-
ration at the first hearing. 
Your Commissioner has completed the execution of said 
Decretal Order and respectfully reports as follows : 
page 26 ~ FACTS 
By an agreement dated December 1, 1950, C. B.. Powers 
agreed to erect a dwelling fo1: "\V. H. Ferebee and Dorothy A. 
Ferebee. (Comp. Exhibit No. 3). C. B. Powers commenced 
the erection of the dwelling but died on February 16, 1951, 
befoi·e having completed the dwelling. 
Bertha Elizabeth' Powers, the· widow of C. B. Powers, qual-
ified as bis Adniinistratrix and subsequent to her qualifica-
tions arranged with her son, vV. ·vv. Powers, to complete the 
dwelling. This arrangement was agreed to by the Ferebees. 
;r1he evidence clearly discloses that at the time the arrange-
ment was made to complete the dwelling there was a balanGe 
of about $9,000.00' due· on the contract price but that Mr. Fere-
~c~ failed to disclose that ~ie had gu.aranteed. the ac~ount of 
tne Oakwood Coal an~ Sup·ply · Company for materials fur.-
nisl1ed on the job which which amounted to an excess of $3,-· 
000~00. As a matter of fact, Ferebee· made the statement 
that he· owned an amount sufficient to complete the building, 
but it appears from the evidence that had the Administratrix 
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own all of the facts, that she would not have undertaken to 
mplete the building. 
The widow of C. B. · Powers out of her own personal funds · 
paid the costs of qualification and the costs of burial of her 
late husband. These items amount to a sum in excess of 
$800.00. She is making· no claim ag·ainst the Estate for this 
sum advanced by her but through her Counsel has requested 
that she be permitted to retain the possession of a gas stove, 
electric refrigerator, a g·asoline garden tractor, a gasoline· ./ 
lawn mower, miscellaneous items and household effects, which 
nccording to the appraisal of the estate to be filed, have a value 
of approximately $400.00. 
Your Commissioner is of the opinion that the offer of the 
widow to accept the persopal effects and waive her claim 
against the estate, is more than reasonable and your Commis-
sioner recommends that the widow be given title to the said 
effects in consideration of her relinquishing the claim against 
ihe estate for the funds advanced by her. 
page 27 } 1. Whether or not All ·Necessary Parties are 
Before the Court Herein. 
Your Commissioner respectfully reports that Dorothy A. 
Ferebee was not inade a party to this suit and any Decrees 
that may be entered in this suit are not binding on her. How-
ever, the contract referred to is binding on vV. H. Ferebee 
and is joint and several and therefore, your Commissioner 
respectfully reports that all proper parties are before the 
Court, excepting Mrs. Ferebee and this is not material to the 
issue, as this is not a Mechanic's Lien suit. 
2. An Accounting of the Estate of Cromwell Bruce Powers, 
Deceased, and an Accounting of the Receipts and Disburse-
ments Resulting from the Construction Contract of W. H. 
E1 erebee, 1005 Manchester A venue, Norfolk, .Virginia, and the 
Balap.ce Due by the said Ferebee to the said Estate and Ascer-
tainment of the Net Assets Available for Creditors of the 
said Estate and in this Cause. 
ASSETS OF THE ESTATE: 
Cash on deposit in National Bank of Commerce 
as of June 5, 1951, 
Collected from Southern States Cooperative 
Settlement of claim against Patterson job 
Check of W. H. Ferebee· 
$2707.29. 
1.54-' 
240.00 
490.00 
$3438.83 
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W.W. Powers, who completed the building in behalf of th 
Estate, is subrogated to certain claims hereinafter reporte 
on, sold certain materials left over from the job for the su 
of $54.11, retained a wheelbarrow inventoried at $20.00, a skil 
saw inventoried at $25.00 and a Dewalt saw which he agreed 
to pay $250.00, all these items having a value of $349.11. Mr. 
Powers paid out $143.11 out of his own funds toward the com-
. pletion of the dwelling and the ref ore is indebted to the Es-
~ iate in the sum of $206.00. 
This sum added to the above assets makes a total value of 
the Estate, $3644.83. 
The Estate has a claim of $75.00 against J. H. Spivey, which 
claim is in dispute and it is improbable that this claim will be 
collected and therefore may be disregarded as an asset. 
The Estate has a small claim against Ferebee 
page 28 ~ which will be reported on but for the purpose of 
making disbursements to the creditors need not be 
considered as an asset. 
The check of $490.00, above referred to, was given in final 
settlement between Ferebee and the Estate. It was accepted 
lJy the Estate but not in final settlement. Mr. Ferebee some-
time after giving the check closed out his account in the bank 
on which the check was drawn and should be required to make 
payment on check. 
SU.MS DUE FEREBEE BY CONTRACT. 
Contract price 
Extras for stone fireplace 
Extras for additional insulation 
Extras for change in flooring 
PAYMENTS BY FEREBEE. 
Payments to C. B. Powers 
Payment to Estate · 
Bayment to Oakwood Coal and Supply Company, 
($3035.00 less discount of $29.70) 
Miscellaneous items paid for by l\:Ir. Ferebee 
-~nd proven by receipts 
Allowance for electrical fixtures 
Allowance for ::Medicine Cabinet 
Check paid but uncashed 
$19,437.00 
58.75 
130.00 
50.00 
$19,675.75 
$10,500.00 
5,000.00 
3,005.30 
488.00 
75.00 
36.00 
490.00 
$19,594.30 
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On the basis of the above, Mr. Ferebee is indebted to the 
state in the sum of $81.45. 
However, Mr. Ferebee has claimed a credit of $159.00 alleg-
,ing that the claim is for the cost of plastering the garage 
which was to-be erected as part of the contract. 1\fr. Ferebee 
~mbmitted FHA Form 2005 as the basis for this claim. Said 
Form is unsigned and the best evidence ,vould have been the 
plans and specifications which were not introduced in e:~i--..... A 
deuce. It was denied that the garage was to be plastered. ~~ 
Inasmuch as C. B. Powers is dead and :Mr. Ferebee 's state- ,. 
ment as to the plastering of the garage had not been corrobe-
ra ted, your Commissioner is of the opinion that pursuant to 
Section 8-286, Code of Virginia, 1950, should be 
page 29 ~ disallowed. Furthermore, from a practical aspect, 
the plastering of garages is not the custom in con-
struction of garages and unless specifically provided for in 
plans and specifications is not done. 
3.. The Correct Amount Owed bv the Estate of Cromwell 
Bruce Powers, Deceased, to Patsy Vazzanna, trading as Vaz-
zanna Brothers. 
The claim of Vazzanna was the subject of considerable tes-
timony. The complainant and several of the defendants ques-
tioned the amount due for the brick work and also claimed that 
Vazzanna had received part payment on account of the con-
tract which was verbal. 
Your Commissioner is of the opinion that after careful con-
sideration of the testimony that the claim of Vazzanna in the 
sum of $1870.42 is reasonable. 
The complainant asserted that Vazzanna had been paid the 
sum of $900.00 on account of the contract and Vazzanna 
claimed that be had been paid $200.00 by check and $600.00 in 
cash during the month of December 1950, which smns were to 
he applied to the payment on a job previously done for C. B. 
Powers. 
Your Commissioner wishes to call to the attention of the 
Court that Vazzanna admitted that he kept 110 books of ac-
count and his testimony as to payment is uncorroberated. ~ 
However, an account book kept in the handwriting of the 
late C. B. Powers shows specifically that the said Powers paid 
Vazzanna $200 .. 00 by check on December 22, 1950, and $700.00. 
in cash 011 January 19, 1951, and the book further shows these 
payments as credited on the Ferebee job. The ·evidence djs ... 
closes that on January 17, 1951, Ferebee paid Powers $5000.00 
in cash and Vanzzanna admitted that the payment was to him 
in currency of $100.00 denomination. 
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Your Commissioner does not question the honesty or in 
tegrity of Vanzzanna and he may have been mistaken as to th 
facts as he did not have b.ooks·-to. show his business transac 
tions, howeve1.( Vanzzarina is faced with the 
page 30 ~ of law as s_e-t forth in Sectioif 8-286, Oode of Vir-
ginia, 1950, which requires him to corroberatc his 
claim.and the rule of law which permits the introduction into 
~vidence of account books of the deceased, C. B. Powers. 
~ Your Commissioner, therefore, reports that the Vanzzanna 
claim against the Estate is $1870.40, less a credit of $900.0U, 
or $970.40 which latter sum should be considered in computing 
the amount to be paid Vanzzanrn.1 in this suit. 
4. The Personal Indebtedness, if any, of ,v. H. Ferebee to 
Kramer Brothers,, Incorporatecl. 
Kramer Brothers Company, Incorporated, hereinafter re-
ferred to as Kramer, has a claim against the Estate in the 
sum of $1681.68, of which sum $509.58 is for materials deliv-
ered prior to the death of C. B. Powers and $1172.10 for ma-
terials delivered subsequent to the death of C. B. Po,vers. 
Kramer filed its answer to the bill of complaint and a cross 
bill against W. H. Ferebee, in which cross bill it alleged that 
"\V. H. ll-,erebee had become personally liable for the materials 
delivered after the death of C. B. Powers and thereby asked 
for a personal judgment against Ferebee for any deficiency 
in payment. 
Wilton I. Hoffler, a representative of J{ramer, testified that 
Mr. ll-,erebee had called his Elizabeth City Office and ordered 
certain materials and that he, Hoffler, had been instructed to 
see Ferebee and determine who would be responsible for the 
materials to be delivered. A conference was held between 
Hoffler and Ferebee in the presence of Roy Lee Tyson, Fore-
man on the job, and ·w. W. Powers. · It has been establishetl 
that this conference was held on ~-,ebruary 20, 1951, two days 
after the death of C. B. Powers and prior to the qualification 
on the Estate. 
lVIr. Hoffler testified that he asked Mr. Ferebee who was 
g~ing to assume responsibility for future deliveries on the 
job und that :Mr. Ferebee replied ''don't hold up the job. I 
will see that you get your money." Hoffler fur-
~age 31 ~ ther testified that Ferebee reached into his pocket 
as if to bring out some money and that he told him 
it was not necessary that he would take his word for it. 
( pages 48-49 of testimony). 
Tyson, the Foreman, a disinterested party, testified in 
.length as to the conversation between Hoffler and Ferebee 
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pages 50-52) the gist of which is to corroberate the statement 
f Hoffler, and in addition thereto that he had ordered ma-
crials at the request of :Mr. Ferebee and that Mr. Ferebee had 
.ftold him "make up the order for lumber you want and I will 
order it, call it in" and furthermore, that Mr. Ferebee called 
in the order. 
·,v. 1V. Powers testified that he was present and that he 
heard the conversation between Ferebee and Hoffler and his 
~tatement is as follows: "If I am not mistaken, that he would,-~ 
take care of the balance, to go ahead with the job and to go 
ahead and bring up the materials.'' 
,v. '\V. Powers was cross examined by Eastwood D. Her-
bert and in reply to the question by Mr. Herbert, ''and told 
him he would be responsible'' answered ''Yes'' (pa_ge 28 of 
cleposi tions). 
Mr. W. W. Powers on being cross examined by ::Mr. Garrett 
Baxter, Counsel for Ferebee, reiterated that Ferebee had 
agreed to be responsible and that Ferebee had made the state-
ment that there was enough money due to finish the job. 
N. Piper Belvin, Vice President of Kramer, testified that 
he ,vas present at a conference in the office of Phipps and 
Davis at which time he made a statement in the presence of 
Mr. Ferebee that he, Ferebee, would be responsible for the 
account and that Ferebee did not offer a denial. 
:\Ir. Ferebee admitted that there was a conference between 
him and Mr. Hoffler on February 20, 1951, did not deny that 
Tyson and Powers were present, did a<lmit that he had called 
in one order, denied the statement of Belvin and specifically 
denied that he had promised to become liable for the addi-
tional materials furnished by Kramer. 
rmge 32 ~ Mr. }.,erebee contends that he is not liable to 
. Kramer first, that he had made no promise to pay 
and second, that if he had made a promise it was oral and the 
promise was not a direct one and therefore not binding on him 
liy virtue of Section 11-2, Sub-section 4, Code of Virginia, 
HJ50, commonly known as the Statute of Frauds. 
Mr: ],erebee had a great deal to gain by the immediate com-
pletion of the building. He owed a balance of approximately 
$9,000.00 on the contract price and he had personally guEM-·-
antced the payment of $3,000.00 more or less, to the Oakwood 
Coal and Supply Company. The plumbing fixtures remained 
to be installed, tile work and lanoleum had not been furnishe~ 
the materials delivered after the death of C. B. Powell by 
Kramer clearly shows that a great deal of carpenter work re-
mained to be done. He knew or should have known that he 
did not have enough money on hand to_ pay for the comple-
tion of the building and this is borne out by the evidence as 
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to the deficit. It was to his advantage to have the work fin 
ished before the sub-contractors learned all of the facts be 
cause had they known them th'ey would have acted similar! 
to Kramer and would have either received a guarantee fro 
Ferebee or would have abandoned the job. As a matter of 
fact, two sub-contractors secured personal guarantees from 
l¥. vV. Powers and sued him and collected on his personal 
_ guarantees. This is later reported on. 
V Your Commissioner is of the opinion, based upon the pre-
ponderance of the evidence, that l\Ir. Ferebee made a promise 
and the question presented, is the promise binding on Mr. 
:B,erebee and not barred by the Statute of Frauds. 
This phase of the Statute of Fraud has been commented on 
in Michie 's Jurisprudence, Volume 8, page 768: 
. "Where, in order to expeclite construction, an owner of a 
building notified the sub-contractors and materialmen that 
they would be paid directly by the owner, it was held that the 
work and labor furnished by the sub-contractors and mater-
ialmen unencumbered by any lien or claim of lien, or suit, 
was a sufficient consideration to support the promise of the 
owner.'' 
page 33 ~ This matter is again considered m :Michie 's 
Jurisprudence, Volume 8, page 770: 
''Where the direct object of the promisor is to further or 
promote some interest of his own, the promise is original and 
not within the Statute of Frauds, although the effect of the 
promise is also to promise the interest of another." 
The rule of law applicable to the facts as above set forth 
is clearly set out in Bank Note Compa1Yty v. Shrader, 70 West 
Va. 475, 74 S. E. 416, Ann. Cas. 1914A, 488, as follows: 
',·where the owner of property undertakes to pay for work 
and materials to be subsequently done and furnished by a sub-
c~ntractor in order to secure the c~mpletion of a building in 
a case where the principal contractor has failed to carry on 
the work, the promise is an original one, and not within the 
<Statute. 'rhis principle is intrinsically just, and its enforce-
ment does not in the slightest degree tend to the mischief the 
· statute was intended to repress." 
The Supreme Court of Appeals of ,Virginia in the case of 
Way v. Baydush, 133 Va. 400, 112 S. E., 611, cited with ap-
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the citation fr..om Bm~k Note Conivany v. Shrader, 
u,pnt. 
The Supreme Court of Appeals of Virginia in Southside 
TVorks v. Anderson, 147 Va. 566, 137 S. E., 371, clearly 
sets forth th~ rule of law applicable in this case, as follows: 
"In most of the cases where owners have been held liflble, 
upon oral promise.s to pay for material~ or labor fm:nished~ 
contractors, there 1s the same feature wluch appeared m that ",'\ 
case-that is, when the promise was made the work was un-
finished, or the materials had not been already delivered, and 
it was for the express purpose of securing the completion of 
the work that the owner made the promise. In that class of 
l~ases, the consideration is quite apparent and the promise of 
the owner is frequently held to be original and not collateral.'' 
Your Commissioner is of the opinion that the Statute of 
Frauds as a defense by Ferebee to the Kramer claim is not ap-
plicable, that he made a promise that is binding on him and 
that Kramer is entitled to recover on that cross bill filed 
ngainst Ferebee. 
Your Commissioner in working out a scheme of distribution 
shall report on the amount due by Ferebee to Kramer. 
page 34 ~ 5. Who are the Creditors of the Estate of Crom-
well Bruce Powers, Deceased, and the Order of 
their priorities. 
T,vo of the defendants, namely, Bonney Tile and Terrazo 
Corporation with a claim of $910.00 and Royal Lanolenm and 
Carpet Company with a claim of $78.00 sued W. W. Powers 
personally and collected from ·him on a direct promise. Your 
Commissioner is of the opinion that vV. "\V. Powers is subro-
~rntcd to the claims of these two defendants and is entitled to 
;·:eceive their distributive share, less $206.00 for which he is 
indebted to the Estate. 
E. B. Sams had a claim of $1788.00 and on April 26, 19~, 
was paid $1300.00, leaving a balance of $488.00. This pay-
ment was made with the specific understanding that the 
$1300.00 would be considered in the distributive share upon.t 
the disbursement of all funds. It now develops that the dis-
tributive share will be less than 53% of claims and that by 
reason thereof, E. B. Sams has received more than his distri-
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butive share had he not been paid and shared with all t 
creditors on the original amount of this claim. 
The remaining creditors .are as follows: 
vVhitehurst-"'\Vilber Company 
Building Supplies Corporation 
Ravmond R. Gunter 
J. b. Law and Son 
~-- _Patsy Vanzzanna 
Kramer Brothers ( deliveries before death of 
C. B. Powers) 
Kramer Brothers ( deliveries after death of 
C. B. Powers) 
12.00 
819.56 
175.00 
209.44 
.970.40 
509.58 
1172.10 
Except as above i1oted and subject to the claim of Kramer 
against Ferebee, there are no priorities between the creditors. 
6. Any Other Matter Deemed Pertinent by the Commis-
sioner or that He may be Requested by Any of the Parties to 
this Proceeding to Report. 
Your Commissioner recommends that the firm of Phipps 
- and Davis be allowed a fee of $350.00 for services rendered the 
Estate of C. B. Powers. This suit was necessary to liquidate 
the estate and it was the duty. of the Executrix to obtain the 
service of counsel, which she did. 
page 35 ~ Your Commissioner has been requested to work 
out the scheme of distribution and is agreeable to 
said request. 
The scheme of distribution is as follows: 
Total Assets of Estate of C. B. Powers, 
including claim against vV. ,v. Powers 
and Ferebee check 
Phipps and Davis, Taxed Attorney's Fee 
Phipps and Davis, Costs advanced 
J.M. Knight, Stenographer 
vV. R. Haneke!, Additional Costs 
fhipps and Davis Counsel fee 
T. J. Amelson, Commissioner in Chancery 
Amount available for creditors 
15.00 
19.00 
141.60 
15.00 
350.00 
350.00 
2754.23 
3644.83 
$3644.83 $3644.83 
Inasmuch as E. B. Sams has received more than his pro-rata 
share as heretofore reported, the remaining creditors are en-
~ . 
. ' 
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- led to receive 52.889, plus, per cent of their claim out of the 
1;,:1{§ m available for distribution, as follows: 
itehurst-vVilber Company 
Building Su.pplies Corporation 
Kramer Brothers Company, Inc. (materials before 
death of C. B. Powers) 
Kramer Brothers Company, Inc. (materials after 
death of C. B. Powers) 
,J. T. Lovitt Electric Company 
Raymond R. Gunter 
,T. C. Law & Son 
J. F. Roundtree 
Patsy V a·nzzanna . 
"'\V. ·w. Powers (sub-rogee of Bonney Tile & 
Terrazo Co.) 
W. vV. Powers (sub-rogee of Royal Lanoleum Co.) 
6.48· 
436.94 
··271.40 
623.otr~ 
158.60 . '/ 
82.90 
111.86 
19.20 
515.50 
484.79 
43.56 
$2754.23 
Inasmuch as "\V. "\Y. Powers as sub-rogee is entitled to re-
ceive $528.35 and is indebted to the estate of C. B. Powers in 
the sum of $206.00, he should be paid only $322.35. 
CLAIM OF KRAMER v. FEREBEE. 
Kramer Brothers, Incorporated, as heretofore reported, 
furnished materials in the sum of $1172.10 after the death of 
C. B. Powers on the promise of '\V. H. Ferebee and is entitled 
to receive $62:3.00 as above set forth, leaving a balance of 
$549.10 on said claim. 
· Your Commissioner has heretofore reported that W. H. 
Ferebee is in<lehted to the estate in the sum of $81.45 and 
therefore recommencls -that this sum be allowed 
page 36 ~ .. W. H. Ferebee to be used by him on account of the 
payment due Kramer Brothers Company, Incorpo-
rated, and recommends that a judgment be entered against 
vY. H. Ferebee in favor of Kramer Brothers Company, Incor-
porated, in the sum of $549.10. · , 
Filed with the within report is the transcript of evidence'" 
the exhibits filed in this suit. and memorandum of authority 
filed by Eastwood D. Herbert and Garrett Baxter. .t. 
Your Commissioner respectfully reports that be has mailed 
C'opies of the within report to Phipps and Davis, Tiffany and 
Tiffany, Eastwood D. Herbert, Fred W. Richter, Garrett Bax-
ter and Ashburn, Agelasto and Sellers, Attorneys who ap-
-i.: ... '".'h·;:.· .. :...·.;· 
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peared, and that they had been given notice by this certifi-
cate that this report will be filed on April 7, 1952. 
Respec,tfully s~bmitted, 
; 
T. J. A.MELSON, 
Commissioner in Chancery for the Circuit 
Court of the City of Norfolk, Virginia. 
T. J. Amelson, Commissioner in Chancery 
.J. M. Knight, Stenographer 
page 37 ~ 
• • 
Filed 4-15-52. 
• 
$350.00 
141.60 
I. F. VEAZEY, D. C. 
FOR EXCEPTIONS TO THE REPORT OF THE COM-
MISSIONE-R IN CHANCERY, FILED IN_ THIS 
CAUSE ON THE 7TH DAY OF APRIL, 1952, WIL-
LIA:NI H. FEREBEE SAYS THAT THE SAID RE-
PORT IS ERRONEOUS FOR THE FOLLOWING 
REASONS: 
1. The work done and material supplied by C. Bruce 
Powers and his estate, were supplied under a contract with 
William H. Ferebee, dated the 1st day of September0 1950, 
signed by C. Bruce Powers and William H. Ferebee. 
This contract named a specific consideration of $19,437.00, 
which was paid in full in the month of May, 1951 to J. R,an-
dolph Davis, who represented the estate of C. Bruce Powers, 
who died on the 16th day of February, 1951. Receipts filed 
show this settlement. • 
2. Thereafter., Patsy Vazzana filed a claim against the 
estate of C. Bruce Powers for the sum of $1,870.00. Due to 
this fact, and as an afterthought, Kramer Bros. Inc. advanced 
an alleged representation made by William H. }.,erebee to the 
effect that William H. Ferebee represented to Kramer suffi-
cient funds remained to finish the job undertaken 
page 38 } by C. Bruce Powers, and attempts to hold Ferebee 
for bis, Kramer's bill, and this, notwithstanding 
the contract mentioned and the settlement made in Davis' 
office i~ May,, 1951. Kramer's representative was present 
when the statements were made and the sum ascertained as 
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due· by Ferebee. Yet, the Commissioner erroneously holds 
Ferebee liable for the Kramer bill, $1,172.10, less certain 
credits, making a supposed liability of $549.10 due Kramer 
1 by Ferebee. 
3. Since William H. Ferebee has paid his contract price 
of construction, he is not liable for anymore. · 
And it should be noted that this contract empowered Fere-
bee to make choice of materials. -~ 
• • • • • ''r:ii, 
pag·e 39 ~ 
GARRETT BAXTER 
I. A. PAGE~ JR. 
Attornevs for Wm. H. Ferebee 
521 National Bank of Commerce 
Norfolk, Va. 
• • 
This cause came on this day to be heard on the papers for-
merly read and on the report of T. J. Amelson one of the Com-
missioners of this Court and on the exceptions of William 
H. Ferebee thereto and was argued by counsel. 
On consideration of which, it appearing to the court from 
the evidence that the materials delivered bv Kramer Brothers 
Company, Incorporated were delivered fo the general con-
tractor under a sub-contract and a promise made by W. H. 
Ferebee, if any such promise was made, was not in writing 
and came within the statute of frauds, Section 11-2, Sub-sec-
tion 4 Code of Virginia 1950, it is therefore adjudged., ordered 
and decreed that the exceptions of said W. H. Ferebee to 
said Commissioner's report be and the same are hereby sus-
tained, and no personal judgment against W. H. Ferebee in 
favor of Kramer Brothers Company· is allowed. 
It is further adjudg·ed, ordered and decreed that the said 
Commissioner's report be sustained in all other respects. 
page 40 ~ 
Enter 6-18-52. 
' I 
• 
( on back) 
C.H.J. 
• 
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page 16 ~ ·w. w·. POWERS, 
called as a wit!J.oss-on- behalf of the complainant, 
having been first duly sworn, was examined and testified as 
follows : ' - -
• • 
~age 27} 
• • 
By Mr. Herbert: 
Q. ·when was the conference with Mr. Ferebee and your 
mother with respect to g·oing ahead and completing the job? 
A. Shortly after daddy's death, but I couldn't tell you the 
exact date. 
Q. I believe he was buried on Sunday, the 18th Y 
.A. Yes. 
Mr. Tiffanv: WI1at month? 
Mr. Herbci'-t: February 18, 1951. 
By Mr. Herbert: 
Q. Do you remember Mr. Hoffler of Kramer Brothers com-
ing- on the job on Tuesday, the 20th of February,, two days 
after the funeral and talking to you and to Mr. Ferebee? 
A. He came on the job just afterwards. The exact date I 
could not say, but it was right after the funeral, and talked 
to us about completion of the job. 
Q. Did he advise you at that time th~y were doubtful about 
furnishing any additional material? 
A. Mr. Hoffler mentioned something about that. 
Q. What was said by Mr. Ferebee at that time to Mr. 
Hoffler? 
A. Mr. Hoffler was mostly interested in finish-
page 28 ~ ing the job but he wanted to know approximately 
who was going to pay for it and all, what the set-
up was going to be. 
Q. ·what did Mr. Ferebee say7 
A. If I am not mistaken, that he would take care of the 
balance, to go ahead with the job, and to go ahead and bring 
up the materials. 
Q. Do you know whether or not he reached in his pocket 
for money he had at that time and offered to pay him some 
money? 
A. I could not answer that. 
--
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Q. Do you remember whether he had ordered himself s·ome 
material for the job 1 
A. That is the reason Mr. Hoffler came up. 
By Mr. Baxter: . 
~t if ~a:a:c~~~iI~~nf ot~J~rr:~f t~!~t,F:~:b~: had ordered~ a .~ 
By Mr. Herbert: 
Q. That is the reason Mr. Hoffler came out, because Mr. 
Ferebee had ordered material! 
A. Yes. 
Q. And told him he would be responsible¥ 
A. Yes. 
By Mr. Baxter: 
Q. Did Mr. Ferebee sign any paper? 
page 29 ~ A. I don't know. In front of me he didn't. 
Q. He didn't promise to answer for the debt of 
anybody else? 
A. He said he would be responsible for the material to 
finish the job and to go ahead and bring it out. 
Q. Is it possible he said there was enough money· there to 
finish the job f 
A. No. 
Q. He bad paid your father $10,500.00. V\7as there enough 
money there to complete the job when two-thirds of it had 
been completed under the contract? 
A. Nine thousand approximately odd dollars was due and 
we could have finished it for tlmt. I didn't know anything-
about the Oakwood Coal and Supply Company and all of these 
bills coming in at that time. 
Q. Taking your statement-
A. With that balance we could ·have finisl1ed it. 
Q. Taking your statement of what Mr. ·Ferebee said, that 
he would be responsible, did he sign any contract or paper? 
A. No, he didn't sign any. If he signed anything, he did it 
afterwards. He didn't in my presence. 
Q. Do you know that under the law he is not responsible 
unless he signs-
A. · I don't know. 
• • • 
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page 38} 
• • • 
N. PIPER BELVIN, 
• 
called as a witness on behalf of Kramer Brothers Company~ 
~ Incorporated, one of the defendants, having been first duly 
·-'·"-'··"' sworn, was examined and testified as follows: 
By Mr. Herbert: 
Q. State your name, please. 
A. N. Piper Belvin. 
Q. "'What is your position with Kramer Brothers Company, 
Incorporated, Mr. Belvin? 
A. Vice President. 
Q. Did Kramer Brothers have a contract with or quote a 
price to C. B. Powers for lumber for the Ferebee job Y 
A.. Yes, sir. 
page 39 ~ Q. What was the amount of the quotation T . 
A. The amount of the original quotation was 
$2., 754.39. 
Q. "\Vere there later extras added to the job? 
A. Yes, sir, in the amount of $536.4 7. 
Q. What payments were received from Mr. Powers in his 
lifetime? 
A. $1,500.00. 
Q. What is the balance now due Kramer Brothersf 
A. $1,681.68. . 
Q. How much of that balance was furnished up to the time 
of Mr. Powers' death; in other words, of that balance how 
much was due at the time of Mr. Powers' deathf 
A. $509.58. 
Q. How much then was furnished after Mr. Powers' death? 
A. $1,172.10. 
Q. Did }Tou have any conversation with Mr. Ferebee at the 
time of 1\h·. Powers' death with respect to this account? 
A. No, sir., I didn 't. 
Q. Mr. Belvin. were you present at a conference of the 
creditors with Mr. Ferebee, I presume in Mr. Davis' office, 
after the work on this house was completed? 
A. Yes, sir. 
Q. What statement did you make at that time in the pres-
ence of Mr. ],crebee with respect to the matter? 
A. I made the statement in the office that Mr. 
page 40 ~ Ferebee stated to our representative he would be 
responsible for the account. . 
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Mr. Baxter: I object to that as hearsay evidence. 
Mr. Herbert: It was in Mr. Ferepee 's presence. 
Mr. Baxter: He is stating what somebody else said. 
The Witness: Ask him if he was pre~ent. 
The Witness: He was, yes. 
By Mr. Herbert: 
Q. Go ahead. 
A. He made the statement to the words that he would be 
responsible for the account of Kramer Brothers Company if 
we would continue with the job. 
Q. Did Mr. Ferebee deny that at the time? 
A. He didn't deny it. 
Mr. Herbert: That is all. Answer Mr. Baxter. 
Mr. Baxter: I want to testify in that regard. 
The Commissioner: Suppose you cross examine the wit-
ness and then I will rule on it.· ],inish your cross examination 
with him and then you can testify. 
page 41 ~ CROSS EXAMINATION. 
By Mr. Baxter: 
Q. · You stated, Mr. Belvin., that your representative had 
a promise from Mr. Ferebee; is that correct! 
A. Yes. 
Q. In what form was the promisef 
A. I beg your pardon '1 
Q. In what form was the promise; was it in writing f 
A. It was a verbal promise. 
Q. You say it was a promise 7 
A. Yes. 
Q. To do what? · 
A. To pay for the materials, be responsible for the ma-
terials that went to the job, furnishing the job. 
Q. ,vhy did you ship it to the Powers estate? 
A. Because we were contracted to Mr. Powers. 
Q. The contract was with :Mr. Powers 7 
A. Yes, the Powers estate. 
Q. You were contracting with Mr. Powers? 
A. Yes. 
Q. You knew the Powers family, did you noU 
A. No, I didn't know the Powers family. 
Q. Did your other representative know the family? 
A. No, sir. 
Kramer Brothers Company v. B. E. Powers, Admx. 
N. Piper Belvin. 
Q. How ,,ms it then yon _begrur·such a large credit with that 
family? _ ...- -
page 42 } A. We we;ue dealing only with C. B. Powers. We 
. _ had no feeling· toward or close to the Powers 
family· except from a business standpoint. 
~ :,,__._Q. ·was it possible for you to get information about the 
~ responsibility of payment under the contract of C. B. Powers; 
was it possible to get information about that from Powers 
or from the Powers family? 
A. Powers was dead at the time. 
Q. You had been dealing with him. Didn't you know Mrs. 
Powers., the Administratrix? 
A. No. She had not been appointed at that time. 
Q. You just jumped over the parties you had been credit-
ing a long time and jumped over to Ferebee; is that it Y 
A. No. This report came through our representative at 
a meeting on the job when lie, Mr. Ferebee, Mr. W. H. Powers 
and Mr. Tyson were present. 
Q. Would it have been possible to get the information about 
the standing of the estate from the Powers familyf 
A. I didn't try to p;et it. 
Q. No. You tried to get Ferebee and hook him up; that 
was your objective, was it not? 
A. I had no objective. I sent our representative out there 
to get an understanding in connection with the future placing 
of our materials on the job and as to who would pay for 
them. 
page 43 ~ O. Why did you jump from the Powers estate 
to Ferebee? 
A. Because Mr. Ferebee put in a call to our plant ordering 
certain materials. 
Q. He had a rig·l1t to do that under the contract t 
A. I don't know. I didn't have a copy of it. 
Q. Tbat would not make him responsible to pay even if be 
ordered iU 
A. I think ]1e was. 
Q. You didn't see Power~' foreman at that time. did you? 
A. I wasn't out there. My representative saw him. 
Q. vVbat did the representative say to him 1 
A. The foreman 1 
Mr. Herbert: I think we can show that when we get to it. 
We will put liim on. 
The Commh;sioner : If Mr. Belvin wasn't there it would 
be hearsay. His representative would be the best evidence. 
--
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By Mr. Baxter: 
Q. You stated, l\Ir. Belvin, that Mr. Ferebee made a prom-
ise in the office of Mr. Davis, tbe attorney! 
A. Yes, sir-no, I didn't say he made a. promise. 
Q. What did you say? 
A. I stated the words of my representative in the meeting.,"" 
page 44 r The Commissioner: I understood him to say he 
was present and corroborated it. 
The "\Vitness: l\fr. Ferebee was present. 
By the Commissioner : 
Q. Was Mr. Ferebee presenU 
Mr. Herbert: ·when, in Mr. Davis' office! 
.A.. Yes, sir. 
By Mr. Tiffany: 
Q. Mr. Ferebee was also present at the same time and you 
at the same time Y 
A. Yes. 
By l\fr. Baxter : 
Q. Was I present? 
A. Yes. 
Q. Suppose I state that statement was not made? 
A. Well, that would be up to you. 
The Commissioner: That is for the Commissioner to de-
cide. 
By Mr. Baxter: 
Q. After that there was work still to be done, after the 
meeting in Mr. Davis' office. A part of the lurp.ber was sup-
plied after that, wasn't it Y 
A. I am not sure. If I had the date of that meeting I could 
tell you. Can you give me the date of the meeting? 
Mr. Davis: Let's see if I can find it. 
I . 
page 45 ~ By Mr. Baxter": 
Q. How long after the meeting was it your rep-
resentative said Mr. Ferebee said he would pay for the 
lumberY 
Kramer Brothers Company v. B. E. Powers, Admx. 
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A. Our representative was .on the job on February 20. 
Q. On February 20 f 
A. Yes. 
Q. After that statement you claim was made you still sent 
lumber to C. B. Powers' estate f 
A. Yes. 
~/ 
Mr. Davis: The date was June 5, 1951.-
The Witness:· No materials were furnished after that date. 
RE-DIRECT EXAMINATION. 
By Mr. Herbert: 
Q. Mr. Belvin, at the time you sent Mr. Hoffler on the job, 
what was your disposition then with respect to furnishing 
further materials? 
A. Would you repeat that, please? 
( The question was read.) 
By Mr. Herbert: 
Q. That is February 20 I am speaking of. 
A . .Since he reported that Mr. Ferebee-
Q. I mean before you sent him on the job. 
A. Before I sent him on the job? 
page 46 ~ Q. Yes. 
A. Before I sent him on the job I had instructed 
him to go around to the job and :find out who would be respon-
sible for future deliveries and said in so many words to him 
it was necessary for us to hold up deliveries until we had that 
understanding. 
Q. Was it on the basis of the representation of Mr. Ferebee 
made that you furnished material for the job? 
A. Yes, sir. 
! I 
Mr. Herbert: That is all. . i 
RE-CROSS EXAMINATION. 
, I II : 1 
By Mr. Baxter: · ·· : ' 
Q. Mr. Belvin, why were you so anxious about future de-
liveries when you had been delivering all along to C. B. 
Powers for nearly forty years 7 
A. Dnt to the fact that the contractor had passed away and 
we h~d no assurance until the situation was settled. Mr. 
S:npreme Court. :of '.Appeals ,,of, :Virginia~i 
Wilton.I. Hoffier. 
Ferebe~·.W~S: the man wl10 was .. very anxious to keep the job 
. going. He made a call to our mill. on the 19th. of .Febi·uary 
requesting deliveries and placing an order. In view of that 
f~ct; i since we had, had no understanding in connection with 
future payments due to the death: of Mr. Powers, .r ·sent our 
representative out to the job to find out how those paytnent~ ........ ".·:·:::·.:: .. · 
would be made or who would be responsible f6t '4,~ 
page 47 r them. ··,1,:,.,:r, 
· Q~ Why did he. run into Mr .. Ferebee -instead of 
the representative of Mr. Powers' estate Y 
A. I can't answer that because I .,vasn't 'there. Maybe my 
representative can answer it. 
Q. "\Vhere is your representative Y 
A.;_ He. is. here. 1 · 
Mr. Herbert: I will put him on next. 
Mr. Baxter: That is all .. , 
And further this deponent saith not .. : 
,vrLTON I. HOFFLER, 
called as a witness on behalf:pf ,Kramer·Brothers Company, 
Incorporated, one of the defendants, having been .fir.st duly 
sworn, was examined and .testified as follows:· 
By Mr. Herbert: 
Q ... :State your, name. .. · 
A. Wilton I. Hoffler. 
Q .. Yo.u are employed by.J(ramer Brothers. Company? 
A. ; Yes, sir. · 
Q. Mr. Hoffler, you were sent out to the Ferebee job: by .. 
Mr.! Belvin, the Vice. President of Kramer Brothers?' 
A.Yes. ~ 
r ~ page 48 r Q. Do you remember the date you went i · :' 
L/" A. February 20, 1951. -
Q. How do you Imo~ that is the dateY 
A. Because that is the date Mr. Ferebee had called the 
Elizabeth City office for some material- We:·had no .account 
with him and we wanted to know who would be responsible 
for the materials. · ... 
Q .. That, was two days after the -funeralT ·: 
A. That was,two.days.after the:funer.al,.-yes, sir~1 •• 
Q. When you went out to the garage who 'did .you se·e Y 
A. ·I met.Mr.:Ferebee:at the:garage door.·· 
Q .. Wb:o: else. did: you ·.see$ 
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A. I introduced myself and said to him-told him I was 
from Kramer Brothers and asked him who was there and he .. 
said no one. vVe walked inside of the house and in the pres-
ence of Mr. Tyson, Mr. Powers and possibly one other I asked 
who was going to assume responsibility for future deliveries 
on the job. 
~ ,·- Q. ·what statement did Mr. Ferebee make? 
A. Mr. Ferebee said, "Don't hold up the job. I will see 
that you get your money,'' and with a gesture he put his hand 
in his pocket to bring out some money at that time. 
Q. Did he offer to make you a payment at that time? 
A. Yes. 
page 49 ~ Q. What did you tell him Y 
A. I told him it was not necessary, that I would 
take his word for it, that what I was interested in was finding 
out who was going to be responsible. It was voluntary. I 
didn't suggest it. 
Q. After that statement was made was a delivery made 
on that day? 
A. Yes, later that afternon. 
Mr. Herbert: Answer Mr. Baxter. 
CROSS EXAMINATION. 
By Mr. Baxter: 
Q. You sai a delivery was made that day f 
A. Yes, sir. 
Q. In whose name Y 
A. C. B. Powers. 
Q. C. B. Powers Y 
A. Yes, sir. 
Q. You said that Mr. Ferebee replied that he would see you 
got your mon~y? 
A. Yes, and said, "Please don't hold up the job." 
Q. '' I will see that you get your money'' Y 
A. '' I will see that you get paid.'' 
Q. Did he sign any paper f 
A. No. 
page 50 ~ Q. He signed no paper? 
A. No, sir. · 
The Commissioner: Any other questions Y Mr. Baxter, I 
believe you wanted to be sworn to make a statement. 
( 
1·· 
/• 
•, 
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Mr. Herbert: I have one other witness in connection with 
this I would like to put on first. \ 
The Commissioner: All right. 
And further this deponent saith not. 
ROY LEE TYSON, .-~ 
called as a witness on behalf of Kramer Brothers Company, · ... :: 
Incorporated, one of the defendants, having been first duly 
sworn, was examined and testified as follows: 
By J\Ir. Herbert: 
Q. State your name, please. 
A. Roy Lee Tyson. 
Q. You were employed by Mr. 0. B. Powers Y 
A. Yes, sir. 
Q. And worked with him? 
A. Yes~ 
page 51 ~ 
A. Yes. 
Q. Through this job? 
A. Yes. 
Q. The Ferebee job? 
Q. "\Vere you present on February 20 when Mr. Hoffler 
came out with respect to Kramer Brothers account? 
A. Yes. 
(~. What statement did Mr. Hoffler make to M:r. Ferebee¥ 
A. He said he wanted to know· who was going to be respon-
· sible for the material for the job and Ferebee told him not to 
hold it up, to send it on and he would see he got his money. 
Walter Powers over there (indicating) was present in the 
living room. They are the words that was passed and stated, 
and the material came that day. 
CROSS EXAMINATION. 
By Mr. Baxter: 
Q. The order sent in to Kramer Brothers, is that the order 
that you suggested¥ 
A. I gave the order. He told me to make out the order. 
Q. Who told you? · 
A. Mr. Ferebee, and gave it to Mr. Ferebee. He said," Get 
up what you want and I will order it.'' I said, '' Go ahead and 
do it.'' I made up a list of lumber we wanted and he went in 
and called up and ordered it. That is what happened. 
Kramer Brothers Company v. B. E. Powers, Admx. 
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Q. That part of0 -i~-was authorized by the con-
page 52 } tract Y 
A. I don't know what was authorized. I told you 
what happened. 
By the Commissioner : 
~- · Q. vvlio told you to make up the order 7 
A. Ferebee said, "Make up the order of the lumber you 
want and I will order it, call it in,'' and he went ahead and did 
it. That is what happened before they had any Administrator 
appointed to look after the estate out there. 
By Mr. Baxter: 
Q. At the time the order was sent in-
A. No Administrator was appointed at all. That was Mon-
day morning and he was buried Sunday. 
Q. The order was sent in. You asked him to send in the 
order? 
A. Yes, I just told you I told him to send the order in. 
Q. What was said about paying for the order? 
A. There was nothing said about that. I didn't have noth-
ing to do with the financial business. 
Q. The general statement made, was made by Mr. Ferebee! 
A. That was made. 
Q. That was a general statement made after that order 
was sent in¥ 
A. Yes. It was sent in on Monday and the statement was 
made on Tuesday. I guess Tuesday comes after Monday. 
• • * • • i 
!; 
page 99} 
• • '"' • • ' \ 
W. H. FEREBEE, 
one of the defendants, having been first duly sworn, was ex.., 
amined and testified as follows : 
• • • 
page 114} 
• • • • • 
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CROSS EXAMINATION. 
By Mr. Herbert: 
Q. Mr. Ferebee, it was on a Friday, I believe, February 16, 
1951, that Mr. Powers died Y 
A. I think so, yes. 
Q. On the following Monday you called Kramer Brothers · ) 
and ordered some material, did you not, called them in Eliza-
beth CityY 
A. I may have at Mr. Tyson's suggestion. He wanted some 
molding and asked me was I going down the road to a 'phone, 
and would I mind 'phoning it in. 
Q. And you did 'phone it in! 
A. Yes. That is how it came about. 
Q. You 'phoned them many times after that at their office¥ 
A. No. 
Q. ·wasn't that material to be delivered-
A. I think it was the only time I 'phoned because Mr. Wal-
ter Powers came out and took charge. 
page 115 ~ Q. Didn't you call Mr. Belvin here at Kramer 
Brothers' office in Norfolk and ask them to get 
some material out there as soon as they could Y 
A. I may have later on after the job was practically com-
pleted. They held it up so long ancl we were trying to get in 
there and trying to get hold of material. 
Q. You did call them at other times 7 
A. I may have called them a couple of times. 
By Mr. Baxter: 
Q. You had authority under your contract, didn't you Y 
A. Yes. I was merely calling up at their suggestion. 
Bv Mr. Herbert: 
·Q. On Tuesday following Mr. Powers' death, Mr. Hoffler 
came out to the hous~, did he not? 
A. Somebodv came out there. 
- Q. You met him out there Y . . 
A. I don't recall his naine, nothing like that. 
Q. He was a representative of Kramer Brothers Y 
A. I believe he did say he was. 
Q. There was present at that time Mr. Tyson and Mt~ 
Powers, young Mr. Powers Y 
A. No, I don't think Mr. Tyson was present I remember 
Mr. Powers being there. 
Kramer Brothers Company v. B. E. Powers, Admx. 
W. H. Ferebee. 
Q. At that time didn't you tell Mr. Hoffler that you didn't 
want them to hold up the job and for them to go ahead and de-
liver the material and you would be responsible1 
page 116 ~ A. No, I never told them I would be responsible. 
Q. ·what did you toll them' 
A. He was asking me how much balance was due and I told 
him about what was due and what had been paid in. That is 
as far as I went. 
Q. Didn't you ask him not to hold up the jobf 
A. I don't recall. 
Q. Didn't you ask him to send materials so he could get on 
with the job f 
A. I don't recall. 
Q. And didn't you at the same time tell him you would be 
responsible to him and see that they were paid in full? 
A. No, sir, I never assumed nothing. 
Q. At that time you thought there was ample balance to 
pay out the job in full, didn't you? 
A. Well, there should have been ample balance there. 
There was around about $9,000.00 due. 
Q. You thought there was ample 7 
A. If they had carried the thing out in the right way they 
would have had enough to pay ·off. It didn't take $9000.00 to 
finish it in the condition Mr. Powers leftit. Five or six thous-
and dollars would have finished it. 
Q. Is that the reason you told Mr. Hoffler of Kramer 
Brothers at that time you would be responsible and see that 
it wais paid,. 
page 117 ~ A. No, I never t.old him.I would be responsible. 
Q. You thought there. was ample there .~t that 
time to pay offf -
A. Ther~ was ample. fund$ dµe t9. t.~e care of eve~ytbing. 
Q. Mid YPilt told bun th~U -
A. Yes.· 
Q. ¥ on. told' Nm. thtit :tihe~e- we~e, ·a.mi:plQ f.~d~l 
A. Yes,_~ 'Q}i. _ . _-. _ 
-~~ -~~•'re: :i.oTQ; ,at @x<t 1a~$,e. tipt!es ~eJ.m lhm yQ,ii wo11a·cw- 1t11°0 -m.o'.e:c· .. 
:~'9:qsil~le ;R"fi~ iS0,~ th~t l~- ·~µIa b.e p~icU 
-·-~·· No,·oecftiuse I di@'t ~v~, :§.~~g at &-11 to .clo -with 
end of it. · · - · ·· 
. ',-~· ; ,'"'f'-'l.,,··\ -.. ... ---:.•"f!'.:i$~ ~:,,~:; 
.ff~· ]f!r. ·Baxter:· . . _ 
-.~~. ~011 heard, .M$. }jJiofrler say thtt" f<hl s~~ yon W()il.i~ ~~~ 
t]lat th~ b~$ wene paid. DUf yoJfl: ;ffl'-1t~1~'.lii $1a'i}i 1$taill~meia}~ .a;s1 
lfinatl . 
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A. I don't remember making no such statement. If they 
had sent the bills to me I would have taken care of it. 
Q. And they sent none to you Y 
A. No. The only bills sent me was the Oakwood bill. I 
was taking care of it. Under the terms of the contract I could 
have deducted that much out. If they had done the thing with 
the usual business ability and investigated they would prob-·,.~ 
ably have credited me and not C. B. Powers estate. 
page 118 } By Mr. Herbert: 
Q. If they had done that you would have gone 
down and paid the bills 1 
A. I would have done that, -yes. If anybody credits me I 
will pay them. 
Bv Mr. Davis: 
"'Q. I believe you said a moment ago that when Mr. Hoffler 
was out there you told him there -was still about $9,000.00 due 
nuder the contract Y 
A. Yes. 
Q. That is what you told him T 
A. Yes. 
Q. You had forgotten about the fact that there was $3,500.00 
due to Oakwood·! 
A. I didn't know anything about it. 
Q. Do you mean to say you didn't know that all of the ma-
terial had gone in the house that had been ordered from them f 
A. I didn't know what it amounted to. 
Q. You <ilorr't tell us there-was no such bill outstanding? 
A. I am not. 
Q. You knew as well then as you now know that there was 
not $9,000.1])0 stil[ .due .under the contract. 
A. I knew I had to pay .out $9;())00:flO. 
page 119 ~ Q. You knew there was not $9,000.00 .(lu.~ UI1der 
the C(!)ntraet beca11se the Oakw.oo4 Coal and Sup-
ply bill was outstanding! . . 
A. That was a pairt -of fil.l~ obligation, the Oakwood (foal 
and S:upply Company • 
• • • • 
pag~, 160} 
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W. H. FEREBEE, 
one of the defendants, being recalled, was examined and testi-
fied as follows : 
page 161 } 
~. 
By Mr. Baxter: 
• 
• 
• 
Q. Mr. Ferebee, you stated heretofore you made no promise 
or representation as to assuming any resp·onsible to Kramer 
Brothers. Since that time have you thought the matter over 
in order to say definitely about thaU 
A. Yes, that is what I recall. One of his men came out there 
and talked to me about what was left, enough left to pay off 
everyone. I told them around eight or nine thousand needed; 
I had paid Powers $10,500.00. 
Q. And it was that niuchf 
A~ Yes, that much balance due on the contract. 
Q. At the close of your testimony before you stated if the 
bills had .. be,en presented to you you could have _paid· them. 
_ . Did.you m~an to: mh.e extent of your liability under 
page 162 } yQur .contract f 
, •... -!A, Y-esi,~4',.IdidnoiFknow:anyt;ping abot1Jthose· 
fellows,~. ;Bb~,ers·.made ,~r~eD¥ft\lfis,-wiJfili tlieni .. All I wa-~, 
s.uJ).pOsed1 to.. ~at· was my 1o0I1t:naet. $>,ice!' 
·Q. Arri fflira.tt, !as_b:~~11 p.ai(l;.Y. .. :~, - . .· _ _ __ _ . ___ . _ __ ___ _ 
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Supreme Court of Appeals of Virginia. 
lV. H. Ferebee. 
Q. But you did order the day before Mr. Powers came out, 
1 you called and told them to go ahead and sent the order out 
and not hold the job up T 
A. No, sir, Roy Tyson, on the way home asked me would 
I phone in to Elizabeth City to have something to 
page 163 ~ work on the following morning. 
Q. And you were anxious to do that? ·~, A!M 
A. Finish the house, sure. ''!f'{1p 
Q. And. you told him not to hold it up? 
A. Not to hold it up T How could he 1 
Q. To go ahead and get the material¥ 
A. They could get it somewhere else. 
Q. That is what you told him? 
A. He could not hold the job up. I had nothing to do with 
that. 
Q. So after you thought, recollected, thought the thing 
through, you changed the testimony you previously gave to 
that extent? 
A. I think I gave practically the same as before. I had 
nothing at all to do with the sub ... contractors and made no con-
tract with them and made no agi·eement with them . 
• • • 
A Copy-Teste; 
H. G. TURNER., Clerk .. 
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